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SUMMARY  OF  RECOMMENDATIONS 


The  SubcommittGe  on  Water  Rights  recommends  that  the  1979 
Montana  Legislature  enact  a  bill  to  adjudicate  existing 
water  rights  through  a  special  system  of  water  courts 
coupled  with  a  mandatory  filing  system. 

The  Subcommittee  also  recommends  that  the  preference  system 
of  water  rights  not  be  considered  further. 
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JIOIISE  JOIN  r  KKSOI.U TION  N().  81 

A  .lOIN'l'  HKS(U.11TI(|N  OK  TIIK  SKNATK  AN|)  'I'lH-:  IIOIISIO  ((!'' 
HKl'ltlOSKNTATIVKS  ((|''  Tltl':  STATK  OK  MONTANA  KK(JllKST|NU 
TiiK  COMMI'-IKK  (iN  I'KIOIOTIKS  T<>  ASSICN  TO  TIIK  AITKO 
I'KIATK  CO^lMrrTKIs  A  S'lllDY  {)V  TIIK  MK'I'HODS  AND 
I'WUiUKSS  IN  TI|K  nKTKIU1|NAT|()IS  iW  |':XlS'|'INf;  WATl'^U 
RIOHTS  IN  MONTANA 

WMKKKAS,  cslalilishitii,'  ;i  ctnliiilizcd  icidnl  of  ^11  vvulei"  ri^lils  is 
OKscntial  for  Uic  (|()(imicnt;iliiiii,  ()r(i((-i(i(iu,  :iii(|  fu(iin"  licuvfirial  use  ■<\\h\ 
(Icvclopinciit  (i\  Moiitana's  water  loi  llie  slate  and  its  citizens  mid  for  llu' 
cotiliniied  dev('lii|inienl  a|id  counilel  ion  of  (lie  conilitcliensive  s(at<'  water 
plan:  a^(t 

VVHKKKAS,  a<conliri(;  to  the  re()()rl  snliniiHed  hv  the  l)(>|iart  luenl  el 
Natural   K\>simri('s   and   ('onserval  ion.    "The   Kntiire  ol    (he  Yellowstone 

itiver ?",   the   actual   amount   of  water  availahle   in   the   Yellowstoiie 

liasiu  for  industrial  or  at;ric\iUural  develoiwnen(  oi  the  provisions  of 
instreani  flows  cannot  he  positively  (juantified.  'Ihe  deferiiiinatioii  oi 
exislipt;  waU-r  rights  in  (he  Y«'llowst()iic  as  well  as  ol|ivr  ar^■as  (if  ll((;  stale 
is  a  necessary  prereiinisite  to  the  (inanlification  of  avi(ilahU'  water  for  new 
nses  and  the  illects  of  the  new  uses  on  water  rij.^hts;  and 

WIIKHKAS,  at  the  present  hull^iel  allocation  of  $IMO,00()  per  year,  the 
deterniination  ol  exislin;;  wa(.er  rights  has  heeri  projected  to  lake  over  i(l() 
years  to  complete  the  entire  slate 

NOW,  TllKKKKO|{K,  BK  IT  KKSOKVKI)  BY  TIIK  .SKNA'IK  AND  Till-; 
IIOI'SK  OK  HKKKK.SKNTATIVK.S  OK  TIIK  ,S  TATK  OK  MONTANA: 

(  I )  'Vhat  the  Conimidee  on  I'riorides  assi(;n  to  the  approprialf  inteiim 
conimilli^v  a  slndy  of  tntthods  for  .ind  progress  in  the  detcrininatie'-.  i,f 
exi.sl.inj,'  water  rij^lits  \n  Montan.i. 

(2)  That  the  Committee  consnli  with  IIk'  De|)arlm(nt  lA  Natural 
licsources  and  Cou.servation  and  othei  appropriate  at^encies  and  |)er.soiis 
duritij;  the  course  of  tlic  study. 

(II)  That  the  ('ommittee  study  the  methods  for  deteriniiiation  of  exist 
ing  water  rij^hts  of  other  Western  States. 

l4)  That  the  Coniinittee  report  its  fin(|inf;s  and  recommendations  to 
tht"  Kith  Ij<!K'f^laturt'. 

Approved  April  2,  1977. 


INTRODUCTION  AND  SUMMARY  OF 
SUBCOMMITTEE  DELIBERATIONS 


Following  the  1977  Legislature,  the  Committee  on  Priorities 
charged  the  Subcommittee  on  Water  Rights  to  study  the  methods 
for  and  progress  in  the  determination  of  existing  water 
rights  in  Montana.   In  connection  with  its  study,  the  Sub- 
committee was  to  consider  the  methods  for  determination  of 
existing  water  rights  of  other  Western  states  and  the  feasi- 
bility of  establishing  a  preference  system  of  water  rights 
in  Montana. 

The  Subcommittee  approached  its  task  with  a  study  plan 
divided  into  several  phases.   The  first  phase  was  devoted  to 
learning  about  the  problems  with  water  rights  in  Montana. 
Two  academic  experts  were  invited  to  present  seminars  on 
water  law.   Professor  Al  Stone  of  the  University  of  Montana 
School  of  Law  and  Professor  Frank  Trelease  of  the  McGeorge 
School  of  Law  each  presented  a  seminar  for  the  Subcommittee. 
The  Subcommittee  also  heard  a  judge's  view  of  Montana  water 
law  in  a  presentation  by  Judge  W.  W.  Lessley.   Proceedings 
of  these  seminars  are  available  for  review  in  the  Legisla- 
tive Council  offices. 

The  Subcommittee's  learning  phase  also  included  an  on-site 
tour  of  the  lower  Powder  River  adjudication  area  and  a  thor- 
ough briefing  on  the  adjudication  process  under  present  law. 
Personnel  from  the  Department  of  Natural  Resources  and  Con- 
servation conducted  the  tour  and  briefing. 

Further  learning  phase  meetings  included  attendance  at  a 
Water  Law  Short  Course  conducted  by  the  U.  S.  Fish  and 
Wildlife  Service  that  concentrated  on  instream  flows  and 
their  relationship  to  water  rights  law. 

Following  the  learning  phase,  the  Subcommittee  conducted  a 
series  of  public  hearings  around  the  state.   Hearings  were 
held  in  Livingston,  Miles  City,  Malta,  Kalispell,  Hamilton, 
and  Dillon  to  hear  a  wide  variety  of  views  from  those  affected 
by  water  rights  problems.   In  addition.  Subcommittee  members 
held  a  number  of  informal  hearings  and  meetings  in  their 
local  areas  to  discuss  these  problems. 

The  Subcommittee  also  held  a  meeting  with  representatives  of 
several  Montana  Indian  tribes  to  hear  their  views  and  con- 
cerns relating  to  water  rights  adjudication.   State  agencies 
were  also  invited  to  make  recommendations  for  legislative 
action. 

The  Subcommittee  then  developed  preliminary  recommendations, 
distributed  them  widely,  received  comments,  and  formulated  a 
final  proposal. 
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This  report  contains  a  brief  report  on  the  background  of 
water  rights  problems  in  Montana  and  a  copy  of  the  bill 
recommended  by  the  Subcommittee.   Extensive  additional 
information  on  water  rights  is  available  in  the  Legislative 
Council  office  for  those  who  wish  to  delve  more  deeply  into 
this  subject. 
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OVERVIEW  OF  THE  RECOMMENDED  BILL 


As  a  result  of  its  study  of  the  problems  with  water  rights 
in  Montana,  the  Subcommittee  identified  the  following  as  the 
most  significant  objectives  to  be  achieved  with  any  proposal 
to  solve  those  problems: 

Most  important :   Quantify  water  use  rights  to  protect 
users  in  our  jurisdiction  from  claims  exerted  by  other 
jurisdictions  and  out-of-state  interests. 

Second:   Provide  a  basis  for  better  internal  adminis- 
tration by  (1)  resolving  disputes  among  rivals;  and  (2) 
provide  base  knowledge  from  which  to  determine  avail- 
ability of  waters  for  future  appropriation. 

To  accomplish  these  goals,  the  Subcommittee  proposes  adoption 
of  legislation  that  will  do  the  following: 

1,    Establish  a  system  of  water  courts: 

(a)  The  level  of  jurisdiction  will  be  the  same  as 
the  district  courts. 

(b)  The  courts  will  have  authority  to  handle  all 
water  cases  arising  in  their  districts. 

(c)  There  will  be  four  districts  —  the  Yellowstone 
River,  Upper  and  Lower  Missouri  River  divided  at 
the  Marias,  and  the  Clark  Fork  River  drainage 
including  the  Kootenai. 

(d)  There  will  be  one  judge  per  district. 

(e)  One  of  the  judges  will  be  designated  chief 
judge. 

(f)  Originally,  the  judges  will  be  nominated  by  a 
special  seven-member  nominating  commission  selected 
as  follows: 

(1)  2  House  members  appointed  by  the  Speaker 
(bipartisan) 

(2)  2  Senate  members  appointed  by  the  presi 
dent  (bipartisan) 

(3)  1  member  appointed  by  the  Governor 

(4)  1  member  appointed  by  the  Supreme  Court 

(5)  1  member  appointed  by  the  Montana  Bar 
Association 
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The  Governor  will  appoint  the  judges  from  among 
the  nominees.   Vacancies  will  be  filled  in  the 
same  manner  as  district  judge  vacancies  are  filled, 

(g)  The  original  term  of  appointment  is  six  years. 
Subsequent  terms  are  four  years.   The  system  is 
designed  to  be  temporary.   When  the  adjudication 
is  finished,  the  system  will  be  dismantled. 

Establish  a  mandatory  filing  system: 

(a)  All  persons,  including  the  federal  government 
and  Indians  who  claim  rights  arising  prior  to 
1973,  will  be  required  to  file  a  claim  for  such 
rights  within  four  years.   Exceptions  to  this  will 
be  existing  rights  for  instream  stock  water  uses 
and  claims  for  rights  already  declared  in  the 
Powder  River  procedure  now  taking  place. 

(b)  A  person  failing  to  file  will  be  presumed  to 
have  abandoned  any  right.   This  presumption  may  be 
rebutted  in  court,  but  rightholders  would  be  wise 
to  file  early. 

(c)  A  fee  of  $40  per  water  right  with  a  limit  of 
$480  per  water  court  district  for  any  person  is 
set.   The  court  will  waive  this  fee  when  adequate 
evidence  of  a  previously  adjudicated  right  is 
submitted  with  the  claim. 
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KEY  ISSUES  IN  WATER  RIGHTS 


The  1972  Constitution  responded  to  nearly  75  years  of  political 
and  academic  arguments  about  the  best  way  to  establish 
stable  water  rights.   The  Constitution  confirmed  all  existing 
rights  to  the  beneficial  use  of  water.   It  also  required  the 
establishment  of  a  centralized  filing  system  for  water 
rights  in  addition  to  the  maintenance  of  local  filings.   To 
satisfy  these  constitutional  mandates  and  to  establish  a 
stable  water  right,  the  1973  Legislature  adopted  the  Montana 
Water  Use  Act.   That  act  required:   (1)  a judication  of  all 
existing  rights;  (2)  establishment  of  a  permit  system  as  the 
exclusive  means  for  securing  all  new  water  rights;  and  (3) 
establishment  of  a  central  water  rights  file.   Problems  with 
adjudication  have  precluded  full  implementation  of  the 
second  and  third  requirements.   It  is  with  those  problems  we 
must  now  concern  ourselves. 

The  Department  of  Natural  Resources  and  Conservation  told 
the  1977  Legislature  that  at  the  current  rate  of  progress  in 
adjudication,  it  would  take  an  estimated  100  years  and  $50 
million  to  adjudicate  all  existing  water  rights.   The  Legis- 
lature considered  several  alternative  solutions  to  these 
problems  but  found  no  acceptable  solution.   The  balance  of 
this  part  of  the  report  explores  the  background  of  the  water 
rights  problem  in  Montana  and  outlines  some  major  facts  and 
conclusions  considered  by  the  Subcommittee  in  the  course  of 
its  study. 

What  are  existing  water  rights  and  why  are  problems  associ- 
ated with  them? 

There  is  no  definitive  answer  to  this  question.   In  essence, 
a  water  right  is  the  right  to  the  use  of  water  for  benefi- 
cial purposes  acquired  through  appropriation  as  provided  by 
law.   The  right  to  water  use  that  may  be  appropriated  by  one 
person  is  restricted  in  that  no  prior  user's  right  be  harmed  -- 
this  protection  being  granted  under  the  maxim  that  "first  in 
time  is  first  in  right."   Appropriation  is  governed  by 
statute  and  case  law.   A  perfected  right  is  generally  based 
on  an  actual  physical  diversion  of  a  specific  amount  of 
water  at  a  specific  time  and  place  from  a  specific  source 
and  its  timely  application  to  a  recognized  beneficial  use. 
Thus,  the  right  of  use  is  tied  to  a  date  of  original  appro- 
priation, an  amount  of  water  appropriated,  and  a  particular 
use.   So  if  there  is  a  current  use,  it  is  correct  to  say 
there  is  a  right,  but  it  is  of  little  value  until  the  priority 
and  amount  of  the  right  are  determined  with  relation  to  all 
other  "rights"  on  the  source.   A  right,  without  such  legally 
binding  prioritization  and  quantification,  is  an  empty 
shell,  protecting  no  one. 
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Prior  to  1973  statutory  and  case  law  in  Montana  allowed  per- 
sons to  obtain  water  rights  in  three  ways:   (1)  by  statutory 
filing  under  provisions  of  section  89-801,  et  seq.;  (2)  by 
simply  using  water  diverted  for  a  beneficial  use;  or  (3)  by 
having  been  issued  a  right  in  a  court  decree  resulting  from 
an  adjudication  process. 

Because  of  the  uncertainties  inherent  in  these  practices,  it 
was  nearly  impossible  for  any  person  to  know  without  dispute 
what  water  rights  he  might  have.   Professor  Stone  reported 
in  a  197  3  Montana  Law  Review  article  that  whenever  Montana 
water  users  have  a  problem  they  are  forced  to  bring  it  into 
a  court  for  resolution.   The  court  then  "renders  a  decree 
stating  what  the  rights  of  the  parties  are  --  what  their 
rights  are,  that  is,  only  as  between  parties  to  any  particu- 
lar lawsuit,  not  what  their  rights  are  with  respect  to  any 
and  all  challengers  who  may  come  along  and  start  trouble  at 
a  later  date."   By  adopting  the  Montana  Water  Use  Act  in 
1973,  the  Legislature  attempted  to  establish  a  system  for 
adjudicating  existing  rights  that  would  establish  the  validity 
of  these  rights  with  respect  to  all  possible  challengers. 
Without  such  a  procedure  there  can  never  be  any  assurance  of 
what  rights  were  "recognized  and  confirmed."   As  Stone 
describes  them,  decrees  under  the  former  system  are  "neither 
permanent  nor  conclusive,  and  rights  [granted  in  them]  are 
neither  clear  nor  secure." 

Stone  went  on  to  detail  why  existing  rights  cannot  be  readily 
defined.   He  listed  the  following  reasons: 

1.  The  water  right  records  are  nearly  useless  because: 

(a)  The  person  filing  a  notice  of  intent  to  appro- 
priate water  may  never  have  done  so; 

(b)  The  case  of  Murray  v.  Tingley  stated  that  a 
person  might  obtain  a  valid  water  right  by  using 
water  but  without  filing,  so  the  record  would  not 
show  many  rights. 

2.  Adjudications  prior  to  the  1973  act  often  simply 
reduced  an  owner's  property  interest  with  little 
or  no  explanation,  which  caused  great  uncertainty. 

3.  Court  inquiry  into  original  water  use  needs  and 
the  resulting  possible  court-ordered  reduction  in 
the  quantity  of  a  water  right  gives  unadjudicated 
right  holders  little  certainty  as  to  what  right 
they  might  really  have. 

4.  Adjudications  under  former  law  were  inconclusive 
because  there  was  no  way  of  joining  all  users  in 
the  legal  action.   As  a  result,  decrees  could  be 
attacked  by  anyone  affected  by  the  use  of  water 
but  who  was  not  a  party  to  the  adjudication. 
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The  Montana  Water  Use  Act  attempted  to  remedy  this  situation 
by  establishing  a  statewide  system  of  water  rights  adjudica- 
tion.  That  system  requires  the  Department  of  Natural  Resources 
and  Conservation  to  gather  data  needed  to  provide  sufficient 
evidence  of  existing  rights  and  for  court  proceedings  to 
conclusively  identify  existing  rights  by  decree. 

One  Subcommittee  member  posed  a  question  in  the  face  of  all 
this  uncertainty.   Will  a  person  have  the  same  water  right 
after  an  adjudication  process  as  he  had  before?   Professor 
Stone  replied,  "What  you  had  before  the  1973  Water  Use  Act 
is  what  you  will  be  decreed  after  the  1973  Water  Use  Act, 
but  it  very  well  may  not  be  what  you  think  you  had." 

Why  adjudicate  existing  rights  now? 

Having  studied  the  problems  with  the  identification  of 
existing  rights,  the  Subcommittee  discussed  whether  it  would 
be  worthwhile  to  pursue  adjudication  and,  if  so,  how  soon. 
The  following  advantages  of  timely  adjudication  were  identi- 
fied: 

1.  As  our  water  right  system  developed,  many  overlap- 
ping claims  were  made  on  water.   This  has  resulted  in  an 
extremely  confusing  situation  for  a  person  who  holds  a  water 
right.   We  need  to  know  who  now  has  what  water  right. 
Adjudication  will  help  firmly  establish  each  person's  exist- 
ing rights. 

2.  We  need  to  establish  an  accurate  basis  upon  which 
to  make  decisions  for  the  allocation  of  new  water  rights. 
Existing  rights  must  be  firmly  established  in  definite 
quantities  so  judgments  may  be  made  as  to  the  amount  of 
water  that  may  be  available  in  a  stream  for  further  appro- 
priation by  permit.   The  security  of  firmly  established 
water  rights  is  a  must  if  we  want  to  be  able  to  put  a  maximum 
amount  of  water  to  beneficial  use  and  allow  for  the  orderly 
development  of  the  state.   Secure  rights  cannot  be  guaranteed 
without  first  adjudicating  existing  rights. 

3.  When  conflicts  arise  between  Montana  residents  and 
the  federal  government  as  to  water  rights  reserved  in  con- 
nection with  Indian  and  other  federally  reserved  lands,  it 
will  be  extremely  helpful  to  show  exactly  what  water  has 
been  put  to  beneficial  use.   A  well  established  adjudication 
system  can  assist  water  users  in  showing  the  court  precisely 
what  applied  beneficial  uses  have  been  established. 

4.  A  comprehensive  adjudication  system  allows  the 
state  to  take  advantage  of  the  state  courts  and  to  move 
expeditiously  to  determine  the  rights  of  all  persons,  in- 
cluding the  federal  government,  in  the  state.   Montana  now 
has  the  authority  and  the  opportunity  as  granted  by  Congress 
in  the  McCarran  Amendment,  43  U.S.C.  §666,  to  bring  the 
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federal  government  and  Indian  interests  into  state  courts 
and  determine  its  water  right  along  with  all  others.   Without 
an  established  procedure  for  general  adjudication  the  oppor- 
tunity to  exercise  this  right  is  weakened  and  could  be  lost. 
The  alternative  would  be  adjudication  in  federal  coutts. 

5.  Adjudication  will  fix  the  precise  needs  and  rights 
of  water  users  along  free  flowing  streams,  thus  reducing  the 
chance  of  expensive  emergency  litigation  in  low  water  years. 

6.  Proper  water  planning  in  the  future  depends  on  the 
establishment  of  accurate  records  of  water  use.   Adjudication 
will  establish  the  necessary  basic  data  needed  to  identify 
the  kind  and  quantity  of  beneficial  uses  to  which  water  has 
been  put  in  Montana.   Increasing  pressures  for  new  uses 
spawned  by  new  technologies  make  planning  capabilities  very 
important.   Such  planning  is  critical  to  the  future  protec- 
tion of  our  agricultural  base. 

7.  The  state  constitution  requires  recognition  and 
confirmation  of  all  existing  rights  to  use  water  for  bene- 
ficial purposes.   The  constitution  also  requires  the  legis- 
lature to  provide  for  the  administration,  control,  and 
regulation  of  water  rights,  including  establishment  of 
central  water  rights  records.   Adjudication  is  a  necessary 
starting  point  in  this  process.   The  Montana  Water  Use  Act 
recognizes  these  requirements  and  has  provided  one  possible 
avenue  for  implementing  them.   But  the  adjudication  process, 
which  is  a  key  element  in  implementation,  is  proceeding  too 
slowly. 

8.  Full  implementation  of  centralized  records  and 
administration  will  assure  individuals  what  their  rights 
are.   This,  in  turn,  will  facilitate  buying,  selling,  and 
transferring  water  rights.   Adjudication  is  a  necessary 
first  step  toward  this  goal. 

9.  State-assisted  adjudication  will  help  settle  local 
issues  and  settle  local  conflicts  with  as  certain  a  finality 
as  possible.   The  process  should  lower  ultimate  costs  to 
individuals. 

10.   Gathering  accurate  data  to  establish  rights  becomes 
more  difficult  as  both  physical  evidence  and  human  witnesses 
grow  older.   The  Supreme  Court  once  described  the  problem 
with  witnesses  thus:   "The  trial  judges  have  been  confronted 
with  aged  witnesses  who  testified  to  what  took  place  in 
early  days.   These  venerable  men,  having  more  or  less  know- 
ledge of  what  they  testified  about,  frequently  looked  through 
mental  magnifying  glasses  in  attempting  to  recall  forgotten 
things  from  bygone  days."   The  longer  we  wait,  the  dimmer 
will  be  the  view  of  these  bygone  days. 
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How  has  the  adjudication  prob lem  been  handled  in  other 
states? 

Adjudication  of  water  rights  has  been  a  costly  and  time- 
consuming  process  in  every  state  that  has  attempted  it  in 
earnest.   Water  rights  statutes  date  back  to  1879  in  Colorado, 
1890  in  Wyoming,  1903  in  Idaho,  1905  in  North  Dakota,  and 
1907  in  South  Dakota.   Most  adjudications  implemented  under 
these  statutes  are  still  in  process  or  are  still  being 
revised  and  corrected.   Despite  continuous  and  agonizing 
litigation  and  relitigation  of  rights  and  the  lack  of  any 
kind  of  record  of  rights  from  which  intelligent  planning  or 
distribution  of  water  could  be  derived,  Montana  didn't  even 
begin  general  adjudication  until  1973.   Despite  the  slowness 
of  adjudication,  virtually  all  states  basically  have  the 
same  procedure  which  varies  mainly  in  which  agency  performs 
various  functions.   To  date  there  has  been  no  magic  system 
devised.   The  dedication  of  adequate  funding  and  effort 
remains  the  primary  factor  in  successful  and  timely  adjudi- 
cation. 

Professor  Stone  pointed  out  that  three  methods  predominate 
for  settling  water  rights  in  the  Western  states:  (1)  the 
administrative  system  used  in  Wyoming,  (2)  administrative 
investigation  and  court  determination  used  in  Oregon,  and 
(3)  a  system  derived  from  the  Bien  Code.  Stone  summarized 
these  systems  in  the  Winter  1973  issue  of  the  Montana  Law 
Review  as  follows: 

The  Wyoming  system  authorizes  the  Board  of  Control 
to  select  streams  for  adjudication,  to  publish  notice 
of  the  investigation  and  hearing,  and  (after  a  hearing 
by  the  Division  Superintendent)  to  make  the  determina- 
tion of  rights  which  is  conclusive  and  binding  upon 
all.    An  aggrieved  person  may  appeal  to  the  courts. 

The  Oregon  system  starts  out  similarly  to  the  Wyoming 
system,  in  that  the  State  Engineer  publishes  and  mails 
notice,  conducts  an  investigation  and  hearing,  and 
makes  a  determination  of  all  rights.   But  then  this 
administrative  order  of  determination  is  filed  in  a 
circuit  court,  where  interested  parties  may  file 
exceptions,  and  from  which  emanates  a  final  court 
decree  of  adjudication  which  is  conclusive  and  binding 
upon  all  —  subject  to  appeal  to  the  Supreme  Court  of 
Oregon. 

The  Bien  Code  system  derives  its  name  from  Morris  Bien 
of  the  U.  S.  Reclamation  Service,  who  drafted  this 
system  of  stream  adjudication  in  1903.   It  provides  for 
an  administrator  such  as  the  State  Engineer  to  prepare 
a  hydrographic  survey  and  transmit  it  to  the  state 
Attorney  General  who  then  brings  an  action  in  court 
based  upon  the  Engineer's  findings  and  determinations. 
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Some  of  the  states  which  use  the  Bien  Code  provide  for 
publication  of  notice  and  a  conclusive  decree. 

The  charts  on  the  following  pages  were  prepared  by  Dave 
Cogley,  staff  attorney  of  the  Legislative  Council.  The 
charts  summarize  the  systems  in  use  in  selected  Western 
states. 
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How  did  the  Montana  Water  Use  Act  propose  to  solve  our 
water  rights  problems? 

The  Montana  Water  Use  Act  established  an  entirely  new  system 
for  acquisition  and  administration  of  water  rights.   Since 
1973  a  water  right  may  be  acquired  only  by  permit.   The  De- 
partment of  Natural  Resources  and  Conservation  is  required 
to  issue  a  permit  if: 

(1)  there  are  unappropriated  waters  in  the  source  of 
supply: 

(a)  at  times  when  the  water  can  be  put  to  the  use 
proposed  by  the  applicant; 

(b)  in  the  amount  the  applicant  seeks  to  appropriate; 
and 

(c)  throughout  the  period  during  which  the  applicant 
seeks  to  appropriate,  the  amount  requested  is  avail- 
able; 

(2)  the  rights  of  a  prior  appropriator  will  not  be 
adversely  affected; 

(3)  the  proposed  means  of  diversion  or  construction 
are  adequate ; 

(4)  the  proposed  use  of  water  is  a  beneficial  use; 

(5)  the  proposed  use  will  not  interfere  unreasonably 
with  other  planned  uses  or  developments  for  which  a 
permit  has  been  issued  or  for  which  water  has  been 
reserved; 

<6)  an  applicant  for  an  appropriation  of  10/000  acc«- 
feet  a  year  or  more,  or  15  cubic  feet  per  second  or 
more,  proves  by  clear  and  convincing  evidence  that 
the  rights  of  a  prior  appropriator  will  not  be  ad- 
versely affected. 

Clearly,  all  prior  rights  must  be  known  before  items  <1) , 
(2),  and  (6)  can  be  known  conditions.   Therefore,  in  addition 
to  the  reasons  stated  previously,  some  method  of  detenninieig 
existing  rights  is  needed  in  order  to  provide  a  rational 
base  for  administration  of  all  water  rights. 

The  Montana  Water  Use  Act  requires  the  Department  of  Natiiii:*! 
Resources  and  Conservation  to  begin  proceedings  for  the 
determination  of  existing  rights.   Proceedings  are  to  begin 
first  in  areas  where  the  problem  is  most  urgent.   The  De- 
partment of  Natural  Resources  and  Conservation  has  given 
the  Powder  River  drainage  first  priority  because  of  locMtiing 
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problems  in  that  area.   Proceedings  have  also  been  started 
on  the  Tongue  and  Big  Horn  Rivers  in  response  to  federal 
lawsuiLs  initiated  to  determine  rights  reserved  for  Indian 
reservations . 

As  a  first  step  in  the  adjudication  of  a  source,  the  depart- 
ment is  required  to  gather  data  for  the  determination  of  the 
rights.   Among  data  to  be  gathered  are  the  following: 

(1)  court  decrees  adjudicating  water  rights  in  a  pro- 
ceeding commenced  prior  to  July  1,  197  3; 

(2)  declarations  of  existing  rights  filed  by  each 
person  claiming  an  existing  right; 

(3)  records  of  rights  acquired  under  the  groundwater 
code; 

(4)  notices  of  appropriations  filed  under  former  statutes; 

(5)  records  of  declarations  filed  under  prior  statutes; 

(6)  records  of  statements  filed  in  connection  with  the 
Yellowstone  River  Compact  legislation; 

(7)  the  findings  of  water  resource  surveys  conducted  by 
the  department  and  its  predecessor  agencies; 

(8)  the  findings  of  inspections,  surveys,  reconnais- 
sance, and  investigations  made  by  the  department  of  the  area 
or  source  involved. 

The  department  is  then  required  to  submit  to  the  district 
court  all  data  gathered,  the  names  of  all  persons  who  filed 
a  declaration,  and  the  names  of  all  persons  who  appear  to 
have  existing  rights.   The  court  subsequently  issues  a  pre- 
liminary decree;  legal  action  may  be  entertained  in  disputed 
cases  to  adjust  the  decree.   Following  this  process,  a  final 
decree  must  be  issued.   The  decree  must  state  findings  of 
fact  and  conclusions  of  law  upon  which  existing  rights  and 
priorities  are  based.   For  each  person  found  to  have  an 
existing  right,  the  decree  must  show: 

(1)  the  name  and  post  office  address  of  the  owner  of 
the  right; 

(2)  the  amount  of  water,  rate,  and  volume,  included  in 
the  right; 

(3)  the  date  of  priority  of  the  right; 

(4)  the  purpose  for  which  the  water  included  in  the 
right  is  used; 


-17- 


(5)  the  place  of  use  and  a  description  of  the  land  to 
which  the  right  is  appurtenant; 

(6)  the  source  of  the  water  included  in  the  right; 

(7)  the  place  and  means  of  diversion; 

(8)  the  approximate  time  during  which  the  water  is  used 
each  year; 

(9)  any  other  information  necessary  to  fully  define  the 
nature  and  extent  of  the  right. 

The  statute  then  states  that  the  final  decree  in  each  exist- 
ing right  determination  is  final  and  conclusive  as  to  all 
existing  rights  in  the  source  or  area  under  consideration. 
After  the  final  decree  there  shall  be  no  existing  rights  to 
water  in  the  area  or  source  under  consideration  except  as 
stated  in  the  decree. 

In  adopting  the  Montana  Water  Use  Act  the  legislature  intended 
to  create  order  and  clarity  in  place  of  the  previous  confusion, 

Now  what  is  the  problem? 

The  purposes  of  the  Montana  Water  Use  Act  are  being  recog- 
nized as  laudatory  by  more  and  more  people.   At  the  same 
time,  it  is  unfortunately  true  that  not  one  existing  right 
has  been  identified  under  the  act. 

The  department  has  found  that  70%  of  declared  rights  in  the 
Powder  River  adjudication  work  are  totally  undocumented. 
That  fact  has  resulted  in  the  need  to  develop,  train,  and 
retain  qualified  staff  in  the  field  to  gather  adequate  data 
to  fulfill  requirements  of  the  law.   The  department's  goal 
as  presented  to  the  Subcommittee  is  to  have  all  field  work 
on  the  Powder  River  completed  and  ready  for  department  at- 
torneys by  June  30,  1981. 

At  the  rate  the  work  in  the  Powder  River  drainage  is  proceed- 
ing, the  department  estimates  it  will  take  100  years  and  $50 
million  to  adjudicate  all  rights  in  the  state.   In  addition, 
the  Subcommittee  believes  that  requiring  district  courts  to 
adjudicate  massive  numbers  of  rights  will  heavily  overburden 
district  judges,  many  of  whom  are  already  overworked. 

There  clearly  is  a  problem.   For  all  the  reasons  that  a 
timely  adjudication  is  needed,  a  long  delay  in  the  process 
is  unacceptable. 
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What  can  be  done  to  solve  the  problem? 

The  following  alternatives  have  been  mentioned  as  possible 
solutions  to  one  or  more  aspects  of  the  problems  outlined 
above. 

1.  Do  not  adjudicate.   This  would  certainly  lessen  the 
appropriations  needed,  but  would  accept  the  situation  that 
existed  before  1973  as  reasonable.   No  firm  basis  for  issuance 
of  permits  would  exist. 

2.  Streamline  the  existing  system  by  reducing  detail. 
This  could  be  done  by  accepting  small  filings  as  prima  facie 
evidence  of  a  right  without  field  work.   Similarly,  ground- 
water declarations  could  be  taken  at  face  value.   Such 
simplification  would  make  the  process  both  faster  and  cheaper. 
The  margin  of  error  would  be  increased;  risk  of  future 
litigation  might  be  incurred. 

3.  Require  more  proof  of  a  right  to  be  filed  with  the 
original  declaration.   Such  a  provision  would  require  a 
certificate  by  an  engineer  or  land  surveyor  attesting  to  the 
veracity  of  the  capacity  and  location  of  water  diversion 
systems,  etc.   This  would  be  more  accurate  than  merely 
accepting  the  declaration  of  the  rightholder  and  would  save 
the  state  some  engineering  costs.   The  rightholder  would 
have  to  pay  the  cost  of  the  engineer  or  surveyor  which  he 
does  not  now  pay. 

4.  Require  a  declaration  of  all  rights  to  be  filed 
within  five  years  and  eventually  adjudicate.   This  would 
provide  an  early  estimate  of  the  total  number  of  existing 
rights  to  aid  in  planning.   This  could  help  speed  up  the 
process.   Some  assistance  to  declarers  would  help  make  de- 
clarations more  accurate.   The  department  has  found  right- 
holders  need  assistance  to  enable  them  to  file  meaningful 
declarations. 

5.  Establish  an  administrative  adjudication  system. 
This  would  reduce  the  pressure  on  the  district  court.   This 
idea  was  rejected  earlier  by  the  Legislature  because  of  the 
greater  confidence  the  citizenry  is  felt  to  have  in  the 
judiciary  as  opposed  to  the  bureaucracy. 

6.  Adjudicate  under  the  present  system  faster  by 
spending  more  money.   This  could  be  accomplished  by  increas- 
ing the  appropriation  to  the  department  for  the  work  or  by 
finding  additional  revenues  for  the  program  through  fees  or 
special  taxes.   Increasing  the  appropriation  may  be  required 
in  any  event,  but  serious  political  and  practical  limits 
must  be  recognized. 
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7.  Require  water  users  to  pay  a  fee  for  their  water 
right.   Such  a  fee  could  be  collected  when  the  declaration 
IS  filed,  when  the  right  is  granted  in  the  final  decree  or 
at  some  other  time.   It  could  be  based  on  an  estimated  cost 
per  acre,  per  water  right,  per  quantity  of  water  right,  or 
on  some  other  basis.   A  fee  could  be  designed  to  cover  the 
entire  cost  of  determining  the  right,  be  designed  to  split 
the  cost  between  the  state  and  the  water  user  on  a  benefit/ 
cost  basis,  or  be  designed  to  merely  reimburse  a  reasonable 
amount  to  the  state.   Ideally,  costs  would  be  apportioned  in 
proportion  to  value  received. 

8.  Establish  a  system  of  water  judges.   This  would 
relieve  the  burden  on  the  district  judges  and  would  encourage 
more  consistent  decisions  across  the  state. 

The  Subcommittee's  proposal,  included  in  this  report,  combines 
several  of  these  options  into  a  system  the  Subcommittee  be- 
lieves will  work  for  Montana. 

What  is  a  preference  system? 

When  there  is  an  ample  amount  of  water  for  all  who  wish  to 
use  it,  no  conflicts  need  arise  among  users.   Shortage 
creates  conflicts.   Conflicts  may  be  resolved  by  operation 
of  law.   Our  present  system  provides  that  when  two  appro- 
priators  come  into  conflict  over  using  a  too  small  amount  of 
water,  the  appropriator  whose  right  was  first  in  time  has 
the  first  right  to  use  the  water.   Under  a  preference 
system,  a  statute  says  that  certain  classes  of  use  are 
higher  than  others.   If  a  conflict  arises,  the  higher  use 
prevails  over  the  lower  use.   Preference  systems  enacted  in 
other  states  have  not  been  implemented,  according  to  Pro- 
fessor Stone. 

If  Montana  were  to  adopt  a  preference  system,  pre-197  3  water 
rights  could  be  affected  only  by  condemnation.   The  adjudica- 
tion process  would  thus  have  to  be  completed  so  Lhe  property 
right  being  taken  would  be  clearly  identifiable. 

Based  on  the  fact  that  no  clear  need  has  been  established 
for  a  preference  system  and  the  fact  that  the  priority 
system  could  supersede  the  existing  system  only  with  diffi- 
culty, the  Subcommittee  decided  not  to  consid'^r  the  prefer- 
ence system  further. 
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APPENDIX 


RECOMMENDED  BILL 
TO  ADJUDICATE  WATER  RIGHTS 
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^6th    Legislature  LC    0094/01 


1  iJiLL    HC» 

Z  INTKIJOL'CfcO    BY 


3 

•♦  A  BILL  FOR  AN  ACT  tNllTLfcO:   "AN  ACT  TL  AUJUDIC4TE  CLAIMS  CF 

b  EXISTING  WATfcK  kIbHTS  IN  ,-lONTANA;  AMENCING  ShCl  IONS  3-1-101* 

t,  3-l-102»  i-i-1001*  3-l-lUlO»  19-5-301,   19-3-4C4,   dt,-^-102» 

7  dJ-^-ll2,    ti!>-2-li3t    tJ'j-2-114,   85-2-<»01,   a-J-2-405.,   AND 

8  8^-2-406,  MCA;  RfcPtALlNG  SLCTIONS  8i>-2-20l  THROUGH  B!>-2-210» 

9  MCA;  AND  PRUVIDING  AN  fcFFfcCTlVb  OAft." 
10 

11  BE  IT  ENACTtO  BY  THE  LEGISLATURE  Of     THE  STATE  OF  .-ICNTANA: 

12  NEW  SECTION*   Section  I.   Water  courts  established*  (1) 

13  To  adjudicate  existinq   witer   riqhtst   a   systeir.   of   water 

14  courts  is  established.  A  water  court  shall  be  presided  over 
lb  by  a  water  judge. 

15  (2)   There   shall   be   one   water   judqe  for  each  water 

17  court  district*   A  water  judqe  may  sit  in  any  district* 

18  (3)   The  qovernor  shall  designate  one   water   judqe   to 

19  serve   as   chief   water   judqe*    Tne   chief  water  judge  may 

20  distribute  caseloads  <imon'  the  several  water   judqes   on   an 

21  equitable  basis*  Tne  chiaf  water  judge  shall  be  assigned  to 
^l  a  district  and  shrill  hear  cases  in  that  district  on  an 
Zi  equitable  basis  with  the  other  judges*  The  chief  water 
24  jud<}e  in  consultation  witti  the  ether  water  judqes  shall 
Zb  determine  the  sites  or  the  offices  of  the  water  courts* 


Lc  oo^ti/m 


1  ItiL-ihtliQiiA   jection  ^.   Water  court.      districts 

2  definen.   (1)   Iherv;   art;   tour   water  court  districts  whose 

3  boundaries   are   formed   uy   the   natural   divides    between 

4  drainages   and  the  uorders  of  the  state  of  Montana  and  which 

5  are    described  as  fcliows: 

6  (a)   The  Yellowstone  Kiver  basin  water   court   district 
T  consists   cf   those.   area':,   orained   by   the  Ye  I  1  oi-stone  cinJ 

8  Little  i-lissouri  Rivers  an.)  any   remaininq   areas   in   Carter 

9  County* 

10  (b)   The    Lower    Missouri   Kiver   Basin   water   court 

11  district  consists  of  those  areas   drained   by   the   Missouri 

12  River   from   oelow   the   ciouth   of   the  Marias  River  and  any 

13  remaininc;  areas  in  Glacier  and  Sheridan  Count  ies# 

14  (c)   The   Upper   Missouri   Kiver   Basin    water    court 
1$  district   consists   of   those   areas  drained  by  the  Missouri 

16  River  to  below  the  mouth  of  the  Marias  River. 

17  (d)   The  Clark  Fork  Kiver  dasin   wa*-Gr   court   district 

18  consists   of   the  areas  drained  by  the  Clark  Hcrk  River*  the 

19  Kootenai  Kiver  and  an/  reitiainincj  areas  in  Lincoln  County. 

20  (?)   Whenever  a  question  arises  coiicerninn  which   water 

21  court   has   jurisdiction   over   adjudication   of  an   existinq 

22  riqhtt  the  question  shall  be   settled   through   consultation 

23  with   the   water   judqes   involved*  subject  to  review  by  tfie 

24  chief  water  judqe. 

25  iittLifcLlilJIiA   Section  3.   salary*  expenses*      ^0:4 


LC  U094/01 


1  retireniert  ot  water  judoes*  (1)  A    water  judqe  is  entitled  to 

Z  the   salary   and   expenses   authorized   by   law  for  district 

3  judrjes. 

4  (2)  A  water  judqe  snail  oarticipate  in  the  Montana 
'J  judges*  retirement  system  established  i  ri  Title  19»  chapter 
6  5»  on  the  same  basis  as  a  dibtrict  court  judqe. 

'  liiJeLiiiLIiiiCi*   Section  ^«   Jurisdiction   ot   the    water 

B  court.   (1)   A   water   court   has   exclusive  Jurisdiction  in 

9  matters   arising   in   relation   to   the   deteriri  nat  i  on    and 

10  interpretation   of   oxistinM   water  rights  under  [this  act]. 

11  It  is  the  intent  of  tne  l';yislature  that  all  such  rratters  be 

12  brought  in  or   immediately   transferred   to   a   water   court 

13  unless   witnesses   have  oeen      sworn   and  testimony  has  been 

14  taken  by  the  district  court. 

1^  (^)   The   jurisdiction   of   the   water   court   includes 

16  jurisdiction  to  appoint  ai'^i    supervise  water  cotrmi  ss  i  oners  in 

17  the  same  manner  as  authorized  for  district  judges. 

18  (3)   The   district  court  shall  assume  jurisdiction  over 

19  enforcement  of  the  provisions  of  a  final   decree   issued   as 

20  provided  in  [section  2A  of  this  actj. 

2  1  Nt^W  'i^fcCl  lUJNl,   :>*;ction  *>•   Procedure.    (1)    The   water 

2Z  court   shall   make   rules»   includinq   rules   of    evidence? 

23  necessary  to  accomplish  tne  purposes  of  [this  act]. 

24  (2)   Except   as   may   be   specifically  provided  in  this 

25  section*  procedures  established  in  Fitto  Zt>      applicable   to 
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jL  civil       procedure      in      the      district   court    apply   to   tp^    Vf^ter 

2  court* 

3  (i)  The  use  of  Jiscqv(?ry  in  cases  before  tnp  W^ter 
if  court  may  be  exercised  only  tq  the  extent  spec  i  t  i  pa  1 1  y 
5  authorized    by    order    ot     the    water    court. 

•^  titii-itkliON*      bection   6.      oi  squalit  ic^tipn        pf        watfjf 

7  judrje.      (I)        A      water      judye      may   disqualify   h'ffsplf    in   '^ny 

Q  prqcpecjing    in   wfiiph   his      impartiality      miqht      re^sqn^''Jly      pfi 

f  questioned. 

^Q  id)       A      ^ater      judqe   toay    ^Iso   disqualify    himself    iq    th^ 

\\  follpwipc!   c  i  rcutiistc^nc^s: 

).^  (a)       if    he    has    d    personal    bias    or    prejudice      (cppcerning 

13  a      p^rty    or    personal    knowledge   of    disputed   evidentiary    f^cts 

1^  concjerninj   the   procteding; 

J.6  (b)       if    !  ri    private   pr«ic|.ice   he   served    as      a      lawyer       in 

Ift  tf)e        (ratter       in      controyer&y      or      a      lawyer      with      wfio^H      he 

1}  previously    practiced    law    serye^    during    such    asspci^t^iqp    as    ^ 

\^  lawyer    concernins   the    inatter    or    tne    judge   or    the    law'^ef      has 

19  been    a    material    witness    concerning    it; 

2P  (c)       if    he    has    served    in    qovernwental    airpl  oynijent    •aind    in 

2|  such      capacity    par  t  i  c  i  p^f  ed    as    counsel  f    adviser?    pr    iFa|:erial 

a  witness    concerning    the    proceedinq   or      expressed      an      optnicn 

i^  concQrniny    the    merits    pf    tiie    particular    case    in   contrq^^er  sy » 

?%  (d)      if        he      knows      mat      h»>t       individually      of      as      ^ 

26  fiduciary*    or    his    spDuse   or       minor      child      residin*^       in      his 
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1  household   has  a  financial  interest  in  the  subject  matter  in 

I  controversy  or  in  a  party  to  the   proceeding   or   any   other 

3  interest  that  could  be  substantially  affected  by  the  outcome 

^  of  the  proceeding;  or 

3  (e)   if   he   or  his  spouse  or  a  person  within  the  third 

6  deqree  of  relationship  to   either   of   therr   (as   calculated 

I  accordinq   to   72-11-101  through  /2-11-105)  or  the  spouse  of 

8  such  a  person: 

9  (i)   is  a   party   to   the   proceeding   or   an   officer* 

10  director?  or  trustee  of  a  party; 

11  (ii)  is   known   by   the   judge  to  r\a\t(i    an  interest  that 

12  could  be   substantially   affected   by   the   outcome   of   the 

13  proceeding; 

l'»  (  i  i  i  )  i  s   to   the   judge's   knowledge   likely   to   be  a 

15  material  witness  in  the  proceeding. 

16  (3)   A  water  juaye   should   inforir   himself   about   his 
1/  personal   and   fiduciary   financial   interests   and   make   a 

18  reasonable  effort   to   inform   himself   about   the   personal 

19  financial    interests   of   his   spouse   and   minor   children 

20  residing  in  his  household. 

21  ,  (^)   For  the  purposes  of   this   section   the   following 

22  definitions  apply: 

23  (a)   'Vroceedinc"     includes     prehearing*    hearing* 
2<»  appellate  review*  or  otner  stages  of  adjudication. 

25  (b)   "f- iduc  i  ar  y"    includes    such    relationships    as 
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1  executort  adtr.  i  n  i  str  ator  t  trustee*  or  quardian* 

I  (c)   "{-inancidl  interest'*  means  ownership  ox    a  legal  cr 

3  equitable   interest*   however   sirall*   or   a  relationship  as 

4  directort   advisert   or   ottior   active   participant   in   the 

5  affairs  of  a  party t  except  that: 

6  (i)   ownership   in   a   mutual  or  commcn  investment  fund 

7  that  holds  securities  is  not  a  financial   interest   in   such 

8  securities   unless   the  jud^je  participates  in  the  fr.an*i  jeniert 

9  of  the  fund; 

10  (><)  ^n    office    in    an    educational*     reliqioust 

11  charitable*   fraterndl*   or   civic   crganiiatlon   is   not   a 

12  financial  interest  in  securities  neld  Oy   the   or qani/at i on i 

13  (iii)  the   proprietary   interest  of  a  policynoldor  in  a 

14  mutual  insurance  company  or  a  depositor  in  a  mutujl  sevinqs 
i&  association  or  a  similar  proprietary  interest  is  a  financial 
16  interest  in  the  or  ^.jan  i  <£at  i  on  only  if  tne  outcome  of  the 
1^  proceeding  could   subst.int  i  al  1  y   affect   the   valu«   of   the 

15  interest;  and 

19  (iv)  ownership   of  government  securities  is  a  financial 

20  interest  in  the  issuer  only  if  the  outcome  of  the  proceeding 

21  could  substantially  effect  the  value  of  the  securities* 

22  (b)  A  water  juoqe  iii*y  accept  frorr  the  parties  to  the 
2i  proceeding  a  waiver  of  any  ground  for  disqualification  if  it 
2*  is  preceded  by  a  full  disclosure  on  the  record  of  the  basis 
2&  for  disqualification* 
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1  (6)   The  procedure   for   disqualification   of   a   water 

2  judne  specified  in  this  section  is  exclusive. 

3  liiiW-itLIiliilJA   Section  7.   Appeals  fr 0(r.  water  court •  The 
'V  supreme  court  has  exclusive  jurisdiction  over  appeals  from  a 

5  water   court.    Appeal   procedures   shall  be  governed  by  the 

6  Montana  Rules  of  Apjjolldto  Civil  Procedure. 

'  ti£y_itLIiL!(la   btction  a.   Qualifications   of   a    water 

8  judqe.   To   be   elifjible  to  serve  ds  a  water  judge?  a  person 

9  must  have  the   cjual  i  f  i  cat  i  ons   of   a   district   court   judge 

10  required   by  Articlt  Vllt  section  9»  subsections  (1)  through 

11  {3)»  of  the  constitution  of  Montana.   A   water   judge   shall 
\Z  reside  within  the  state. 

13  M£ii_iLELIlQ!l«   i>ection  V.   Creation*  compos  i  ti  ont 

14  function*   and   termination   of    water    judge    nominating 

15  commission.   (1)   A   water   judge   nominating   commission  is 

16  created.   Its  function   is   to   provide   the   governor   with 

17  nominees   for   appointment   as  water  judges.   The  commission 
13  shall  be  composed  of  seveo  members  appointed  as  follows: 

19  (a)   two   members   of   the   house   of    representatives 

20  appointed   by  the  speaker*  not  more  than  one  of  whom  is  from 

21  the  same  political  party; 

IZ  (b)   two   members   ot   the   s«^;nate   appointed   b/    the 

23  president*   not   more   thin   one   of   whom   is  from  the  same 

24  political  party; 

25  (c)   one  member  appointed  by  the  governor; 
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1  (d)      one    [neir.ber    appoint*-*:)   pV    P\^}^    ^Hprf?^^    f-RHft-? 

2  (e)       one    mefjiber    appoin|:ed   py    tne    board   pf    fjj  factors      of 

3  ^he    state    baf    of    I'lontanci* 

^  |2)       Appointment^       sfiall    be    .naqp    fh|j^^jn    |t|    (ijay^    Pf    ftlg 

5  effective    date    of    this    section]* 

p  (3)       In    the   event    of    j    vacancy*    1;he    ppsitjpp      ^tl^l!       (-'? 

I  fillet^    as    in    the    manner    of    the   original    apppi  Qt^j^H^t 

§  (4)       Ihf      wal^ej-      judcje   pppinajf-ing  fpiffnissi^p    ^\\^]]    (f'^^1^ 

^  as      often      as      required      ^o         select      ^jie         ppir.inees.            ffie 

^P  CP'Tfji' ss  ion      ^(lall    nptrinat<3    thfe*^   persons    fpf    the    pp^j^jgQ    jjf 

\\  ^h\ff    y<^t9^    JH^He   apa    f  j  yo    pej-^ops    fpr      ppsjtjpns      as      watiCf 

^  (5)       The         W'^t:er         jMd'ie      nomin^tinq      cprnfnjssjon      Sha|| 

^  organise       it?.elf      antj      copdiict       its         business         Hncjej-         %p^ 

\^  Pj-^cedures    pfpyicj^cl    fw    the    ppmip^tipg   cpi^jii  i  ss  i  op. 

\^  (6)      Upon      the    ruccept^ance   pf    apppiq^m^p^    p^,    PPjiijpees    as 

\^  water    judjfgs    in    eacp    w^^^f    com-t;    tjis^f  jct»    ftie      ^'^t'^J       JHMqe 

^^  notr.  j  ndt^i  p'}        commission        ceases         to        <>xist»            Ipefeaff-ef 

\9,  nomipation    apd    appo  iq^ir.f'nt      pf      waf;Qf      JH^H^?"      iif>^M       P.9      ^%. 

^fj  provided    fpr    dis^fiff:    <-P,Mr*^    JM«^'je- 

^\  (H      Not       later       tn.:jri      ^u]^    1»    i^''^»    thf    govefpf^f    Sp^H 

^2  appoint    a    chief    water    judcje   and      tnree      of.hef      W^ter      JM<1yf?| 

^3  from      amonq       lists      pf    ppmjpeqs    presented    by    th<-    watei"    ^V^qe 

^^  norr  ip^tin^  cpiinii  «|s  iop. 

?5  C4-tisL_^JLj.i.UtiA      section    iu.      Appointment    of    w^^^f      4H<^9^5 
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1  to  t  i  1  I  vacancy.  (1)  If  .j  vacancy  occurSf  the  qovernor  shall 

i  appoint   a  person  to  complete  the  unexpired  term  in  the  same 

3  manner  as  provided  tor  the  appointirent  or  a  district   judge. 

4  (<;)   Appointments   to  suhs^quont  terms  shall  he  made  in 

5  the  sawe  manner  as  fiiliny  .^i  vac^incy. 

6  l^fcH  SECTIQN^  section  11.  Water  judges  —  term  o* 
'I  office.  The  terir  of  office  for  water  judges  is  from  July  1« 
a  1979»  to  June  30t  IVL3.  Aft»;r  June  30»  IVbii,  the  term  of 
9  office   of  a  water  judge  is  H    yearst  subject  to  cont i nuat i on 

10  of  the  water  court  system  by  the  legislature* 

11  NfcW  SECTICN.  jection  il»  Claim  of  existing  water 
\i  right  --  filing  statement  of  claim  required  --  exemptions* 
13  (1)  A  person  claiming  an  existing  right*  unless  exempted 
l^  belowt   shall   file  with  the  water  court  for  the  water  court 

15  district  wherein  the  diversion  occurs  no  later  than  June  30^ 

16  1983*  a  statement  of  clcji.n  for  each  water  ri^ht  asserted  on 
1?  a  forir  provided  by  the  department  of  riatural  resources  and 
la  conservation.   if  there  is  a  claimed  right  with  no  division* 

19  the  filing  shall  be  inade   in   the   district   where   the   use 

20  occurs* 

21  (2)  Claims  for  existing  rights  for  livestock  and 
i2  dom*?stic   uses   based   upon   instream   flow   or   groundwater 

23  sources   and   claims   for   rights   included  in  a  declaration 

24  filed  pursuant  to  tno  order  of  a  district  court  issued  under 

25  sections  a  and  9  of  Chapter  ho^^    Laws  cf  19/3*   as   amended* 
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1  are  exempt  from  tne  tiling  requ  i  refr.ents  of  subsection  (i)  of 

2  this   section.    buch   claiais   ma/t   however*  be  voluntarily 

3  filed, 

*  N^W  ^ECnONt   Section  13.   Departrrent  of  fish  and   qanre 

5  to   represent   public   recr e^t i onal   uses*  The  department  of 

6  fish  and  game  shall  exclusively   represent   the   public   for 

7  purposes  of  establishing  any  prior  and  existing  public 
tt  recreational  use  in  existing  right  deter  rr  i  rat  i  ons  under 
9  [sections  i^    through  26]»  provided  that  the  foregoing  shall 

10  not   be   construed   in    any    manner    as    a    legislative 

11  determination  of  whether  or  not  a  recreational  use  sought  to 

12  be  established  prior  to  July  !♦  1973*  is  or  was  a  beneficial 

13  use* 

1^         IltiLiEiLLlUfiiA   Section  14.   Statement     of    claitr. 

15  contents*  (I)  The  statement  of  claim  for   each   right   shall 

16  include  substantially  the  following: 

17  (a)   the  name  .ind  (r.ailing  address  of  the  claimant; 

18  (b)   the   na^iie   of  the  watercourse  or  water  source  from 

19  which  the  right  to  divert  or  make  use  cf  water   is   claimed* 

20  i  f  avai 1 abl e; 

21  (c)   the   quantities  of  water  and  times  of  use  claimed; 

22  (a)   the  legal  description*  with  reasonable   certainty* 

23  of   the   point   or   points  of  diversion  and  places  of  use  cf 

24  waters; 

2^  (e)   the  purpose  of  use*  including*  if  for   irrigation* 
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1  the  nurrber  of  acres  irriqotcd; 

2  (t)   the   approx  i  ir.tite   dates   of  first  putting  water  to 

3  beneficial  use    for  the  various  airounts  and  times  clai.ned   in 

4  subsection  (c);  and 

5  (q)       the       svvorn       statement       that    the    claim    set    forth    is 

6  true    and    correct    to    the    best      of      claimant's      knowledge      and 

7  bel i  ef • 

8  (2)   1  he    claiirant   may   suhrrit   maps*   p1ats»   aerial 

9  photographs*  decrees*  or  other  evidence  in   support   of   his 

10  claim. 

11  NEW  S£C110N«   Section  lt)»   Abandonment   by   failure   to 

12  file  claim.  The  failure  to  file  a  claim  of  an  existing  right 
IJ  as  required  by  [section  12]  establishes  a  rebuttable 
l'^  presumption  of  abandonment  of  that  right. 

15  !l£M_itLIlC!!iE   Section  16.   Claim   to   constitute   prima 

16  facie  evidence.  A   claim   of   an   existing   right   filed   in 

17  accoraance   with   [section  1^]  constitutes  prima  facie  proof 

18  of  its  content  until  the  issuance  of  a  final  decree. 

19  ntW  SECTION.  otcticn  17.  Notice  of  requirement  to 
^0  file  claim.  The  oe,)artment  shall  provide  notice  of  the 
21  requirement  to  file  a  statement  of  a  claim  of  an  existing 
ZZ  water  right  in  substantially  the  following  fcrrr: 

23  WATtK  KloHlS  WL'I  ICfc 

Z^  FAILURE   lU  ULt  A  CLAlh  AS  KbQL'IktO  fcY  LAW  WILL  RESULT 

25  iH    A  RfcBUTfAfcLt  PKESUhP  1  IJ.M  I  HAT  IHE  WAFER  RIGHT  OR   CLAIMED 
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1  WATfcK  klQHI    HAi,  bEti«i  ABANUOWfcD.   (This  introductory  sentence 

2  shdM   be  printed    in  not  less  th^n  i2-point  boldface  type.) 

3  This  is  notice  of  commencem^^nt  of  procedures  for  tf-.e  general 

4  adjuidication  of  existing  ricjhts  to  the  use  of  water   anrj   cf 

5  the   requirement   to  file  a  c  1  a  i  ir  for  certain  ricjhts.   Lvery 

6  person,   including   but   not   liirited   to    an    individualt 

7  partnership,  association,  public  or  private  corporation, 
9  city  or  other  municipality,  county,  state  agency  or  the 
9  state  of  Montana,  and  federal  agency  or  the  United  States  cf 

10  America,   asserting   a  claim  to  an  existing  right  to  the  use 

11  of  water  which  would  be  protected  under  the  law  as  it 
li.  existed   prior  to  July  1,  IV73,  is  notified  that  a  statemert 

13  of  claim  to  that  right  is  required   to   be   filed   with   the 

14  water   court   tor   the  water  court  district  wherein  water  is 

15  diverted  or  used  for  the  right  claimed  no  later  than  June 
lb  30,  1983,  Claims  for  stock  and  domestic  uses  based  upon 
11  instream  flow  or  groundwater  sources  are  exempt  from  this 
18  requirement;  however,  claims  for  such  uses  may  be 
J.9  voluntarily  tiled.   Claims  tiled  with  the   department   in   a 

20  declaration   filed  pursuant  to  the  order  of  a  district  court 

21  issued  pursuant  to  sections  a  and  9  of  Chapter  ^bP^  Laws  cf 
H  19731  as  affepqedt  ^.ra   ^Uo  exewpt, 

i'jt  For   further   information,   contact   the   department  of 

24  natural  resource^  ana  conservation,  Helena,  Montane,   for   a 

25  copy  of  the  law  and  an  explanation  of  it« 
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1  li£ji_i£LIiUiiA   btction  !«•   How   notice   to  be  given.  To 

2  assure  that  all  persons  who   may   claim   an   existing   water 

3  right  ere      notified   of   the  requirement  to  file  a  claim  of 

4  that  riqntt  the  department  of  natural  resources  and 
b  conservation  shall  y i ve  notice  as  follows: 

6  (1)   It   shall   cause  a  notice  printed  in  not  less  than 

7  lO-point  type  to  be  placed  in  a  prominent  and  conspicuous 
*(  place  in  all  daily  newspapers  of  the  state  and  in  at  least 
9  one  newspaper  published  in  each  county  of  the   state   during 

10  the   month   of  July*  iV^9t  and  in  April  of  1900f  I981t  1982, 

11  and  1983. 

12  (?)   It  shall  cause  a  notice  in  writing  to  be  placed  in 

13  a   prominent   and   conspicuous   location   in    each    county 

14  courthouse  in  the  state* 

15  (3)   It   shall  provide  a  sufficient  number  of  copies  of 

16  the  notice  to  the  county  treasurers  before  October  15t  1979* 

17  1980»  1981,  and  1982,  and  the  county  treasurers  shall 
16  enclose  a  copy  of  the  notice  with  each  staterrert  of  property 
i)  taxes   mailed   in   1979,   1980,   1981,   and   1982-    In   the 

20  implementation  of   this   suDsection,   the   department   shall 

21  provide   reimbursement   to   each   county   treasurer   for  thp 

22  reasonable   additional   costs   incurred   by   the    treasurer 

23  -:?risinci   from   the   inclusion  cf  the  notice  required  by  this 

24  section. 

2b  (4)   It  shall  provide  copies  of  the  notice   in   writing 
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i  JUiyi     197S*»    and    April    of    19ddi»     1981t     1982,    and    19834 

3  (5)       The   water    cou^t    may    aiSd    ih       Its      diScH-fetlbh      §  t  i^^fe 

4  Hbtlfc^      ih   dhy   dthej-   .iiiiHH*ir    that  Will    tal-i-y  bUt  i'Hk   ^Uf-fibSfeU 

5  of   this    sdfctioH. 

8  MJ:ii_i£LliOMA      Sectioh    l9,      Fliin^         ffefe        —  §p(^tldi 

f  atcbUht      treiatedi       U)       Edfch      clall*    filed    Uhdb^    tsfefctibH    Hj 

^  shall    be   accompanied    by    3    fee    Id    the    alfroUrit    of    $^b»       sUbjett 

4  to    the    fblloWiriq   ekceptibris: 

iti  (a)      thfe      total    ffees   fdl-    ^11    claiKis    filfed   by   bHb   fiyi-^bH 

ii  JH    ahy    one   water    tddrt    distflct    hiay   Hdt   exceed    $A8b;    dHd 

ii  (b)       no    fee    is    reqdired      citcdiripany  i  ng      a      claini      tit      dH 

13  ^xlstinc)      ricjht      that       is    included    In    a    dfetl-ed   bf    d   tbUrt    IH 

14  the  ^tate  bf  Montana  and  which  Is  Sccotrpanied  by  a  cef-tlfl^d 
i^  copy  of  that  decree  or  verified  ^s  otherwise  drbei-ed  by  th^ 
16  cdurt. 

it  (2)      there      is      estabilsHfed     .1   Watfei-    MgHt   sdjUdifcat  ibfi 

is  account    in    the    barmarked   rfevenUe    fUnd    bf    the    state   tJ-i^bslifyi 

i4  All    fees   collected   under      [sections      19      ahd      22]      kh^i  i      H^ 

Zti  deposited       In      the      accolint    to   pay    the   cxperisfes    iricUfffed    tor 

21  admi ni ster I hg    [this   actj. 

22  MiiM-iiLIiQMi      StctibH    2d4      IdJuditatlbH        «f        fe^istlH^ 

23  rights.       (1)       The      st<4te      of       Montana      upon      j-elatidh    fef    t^^ 

24  attorney  general  shall  petltldn  each  water  court  to  <-bqjOifil 
iH  Hi    f/el-schs   clalrf.lhq   d  rf.jht  tiithlh  thfe  iiUi^l-   tHiiii   bikttiti 
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1  to  file  a  claim  of  the  right  as  provided  in  [section  12]. 

2.  (2)   The  requirement  by  the  water  court  to  file  a  claim 

3  for   an   existing  right  is  the  first  step  in  proceedings  for 

A  the  general  adjudication  of  all  existing  rights  to   the   use 

b  of   water   vihich   would   be   protected   under   the  law  as  it 

6  existed  prior  to  July  1»  IV73. 

7  (J)  The  water  court  shall  monitor  the  claim  filing 
B  procedure  and  make  any  orders  necessary  to  assure  timel/  and 
9  accurate  compliance  witn  the  claim  filing  procedure* 

10  NtrW  SECTION.   Section  21.   Department    assistance    to 

11  water  court,  fhe  department*  subject  to  the  direction  of  the 

12  water  court*  shall*  without  cost  to  the  water  court: 

13  (1)  provide  such  information  and  assistance  as  may  be 
1<>  required  by  the  water  court  to  adjudicate  clainis  of  existing 

15  rights;  i 

16  (2)   estaolish   information   and  assistance  programs  to 

17  aid  claimants  in  the  filing  of  claims   for   existing   rights 

18  required  by  [section  12]; 

19  (3)  conduct  field  investigations  of  randoirly  selected 
2U  claims  or  claims  that  the  water  court  determines  warrant 
21  investigation;  and 

I'd  (4)   provide   the   waiter  courts  with  all  information  in 

23  its  possession  bearing  upon  existing  rights. 

2**  NtW  Sfct^TiPNt   Section  22.   Preliminary    decree.     (1) 

*    2;>  Within   a   reasonable   time   ufter   June  30*  1983*  the  water 

I- 
l 
f 
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1  couft  shall  issue  a   preliminary   decree*    The   pf  el  lOi  f»afy 

2  decfee    shall   be   based   on   the   data   submitted   by   the 

3  departiTient  and  on  any  additional  data  obtained  by  the  cduft* 

4  ( <i )   The    preliminary    decree    shall    contain    the 

5  information   and   make   the   deterrri  nat  i  ons*   findings*   and 

6  conclusions  required  for  the   final   decree   under   [Sectien 

7  ^^]^, 

8  (3)   The    water    court   shall   send   a   copy   of   the 

9  preliminary  decree  to  the  departirentt  and   the   court   &hdl  1 
iO  serve   by   mail   a  notice  of  availability  of  the  preliminary 

11  decree  to  each  person  named  in  the  preliminary   decree*   The 

12  clerk   or   person  designated  by  the  court  to  mail  the  notlte 

13  shall  ir.dke  a  general  certificate  of  mailing  certifying  that 
1^  a  copy  of  the  notice  has  been  placed  in  the  United  States 
13  mail*  postage  prepaid*  addressed  to  each  party  in  the 
16  preliminary  decree*  Such  certificate  shall  be  contlusive 
It  evidence  of  due  and  Itgal  notice  of  entry  cf  decree* 

18  (4)   Any  person  may  obtain  a  copy   of   the   prellitinary 

19  decree  upon  payment  of  a  fee  of  $20  to  the  water  coUft* 

^0  NfcW  SfcCTlON,   Section  ^5,       Hearing     on     preliffinary 

21  decree.  (1)  Upon  objection  to  the  preliminary  decree  by   the 

Zl  department*  a  person  named  in  the  preliminary  decree*  or  any 

23  other   person*   for  <jood  cause  shown*  The  departttent  or  suth 

2't  person  is  entitled  to  a  hearing   thereon   before   the   watfc^ 

23  court* 
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1  (2)   If   a   hearino   is  re^^uested*  such  request  must  be 

I  filed  with  the  water  court  within  VO  days   after   notice   of 

3  entry  of  the  preliirinary  decree.   Tne  water  court  shall?  for 

^  (jood   cause   shown*   extend  this  time  limit  an  aoditional  30 

^  days  if  application  for  the  extension  is  made  within  90  days 

6  after  notice  of  entry  of  the  preliminary  decree. 

\  (3)   The  request  for  a  hearing  shall  contain  a   precise 

8  statement  of  the  findings  and  conclusions  in  the  preliminary 

y  decree   with   which   the  department  or  person  requesting  the 

10  hearing  disagrees-   The  request  shall  specify  the  paragraphs 

11  and  pages  containing  the  findings  and  conclusions   to   which 

12  objection   is   made.    The   request  shall  state  the  specific 

13  grounds  and  evidence  on  which  the  objections  are  based* 

14  (4)   Upon  expiration  or  the  time  for  filing   objections 

15  and  upon  receipt  of  a  request  for  a  hearing*  the  ccurt  shall 

16  notify   each   party   named   in  the  preliminary  decree  that  a 
1/  hearing  has  been  requested.    1  he  court  shall  fix  a  day  when 

18  all  parties  who  wish  to  participate   in   future   proceedings 

19  must   appear  or  file  a  statement.  The  court  shall  then  set  a 

20  date  for  a  hearing.  The   court   may   conduct   individual   or 

21  consolidated   hearings.   A  hearing  shall  be  conducted  as  for 
IZ  other  civil  actions. 

23  Mtii_i£iLLJJJIia   :>ection  24.   Final  decree.  <1)  The   water 

24  court   shal 1 t   on  the  basis  of  the  preliminary  decree  and  on 

25  the  basis  of  any  hearing  that  may  have  been   held*   enter   a 
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1  final   decree  .iffirmino  or  modifying  the  preliminary  decree* 

2  If  no  request   for   <i   hearinq   is   filed   within   the   tiire 

3  allowedt  the  preliminary  decree  automatically  becoires  final  t 

4  and  the  court  shall  enter  it  as  the  final  decree. 

5  (2)   The   final   decree   shall   establish   the  existing 

6  rights  and  priorities  within  the   water   court   district   of 

7  persons   required   by   [section   12  J   to  file  a  claim  for  an 

8  existing   right   and   of   persons   who   filed    declarations 

9  pursuant   to   an   order   of   a   district   court  issued  under 

10  sections  8  and  9  of  Chapter  452t  Laws  of  1973. 

11  (3)   The  final  decree  stiall  state  the  findings  of  fact? 

12  along  with  any  conclusions  of  law*  upon  which   the   existing 

13  rights  and  priorities  of  each  person  named  in  the  decree  are 

14  based. 

15  (4)   For   each   person  who  is  found  to  have  an  eni  ^t;.inq 

16  rightf  the  final  decree  shall  stated 

17  (a)   the  narre  and  post-office  address  of  the   owner   of 

18  the  rights 

19  (b)   the  amount  of  watert  rate*  and  volumei  included  in 

20  the  r  ight; 

21  (c)   the  date  of  priority  of  th^  right* 

22  (d)   the   purpose   for   which  the  water  included  in    the 

23  r  ight  i  s  used; 

2*  (e)       the   place   of    use    and   a   description   9f    thtg    i  #nd»    if 

25  any?    to    which    the    rirjtit    is    appiirtttnant ;  , 
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I  (f)   the  source  of  the  water  included  in  the  right; 

?  (q)   the  place  and  means  of  'Jiversion; 

3  (h)   the  inclusive  dates  during  which  the  water  is  used 

^  each  year; 

3  (')   ^ny  other  information  necessary   tc   fully   define 

6  the  nature  and  extent  of  the  right. 

7  UEyi    SfcClIQN«   Section  2b«   Appeals   from   final  decree. 

8  (1)  A   person   whose   existin<j   rights   and   priorities   are 

9  determined   in  the  final  decree  (ray  appeal  the  determination 

10  onl y  if: 

11  (a)  he  requested  a  hearing  and  appeared  and  entered 
1.^  objections  to  the  preliminary  aecree;  or 

13  (D)   his  rights  as  determined  in  the  preliminary  decree 

14  were  altered  as  the  result  of  a  hearing  requested  by  another 

15  person. 

16  (2)   An   appeal  from  the  final  decree  shall  be  taken  as 

17  provided  by  the  Montana  Rules  of  Appellate  Civil  Procedure- 
IB  A^EW  SECTION.   Section  26.   Certificate   of  water  right. 

19  When  a  final  decree  is  entered*  the  court  shall  send  a   copy 

20  to  the  d€r»artment.   The  department  shall  on  the  basis  of  the 

21  final   aecree   issue   a   certificate   of  water  right  to  each 

22  person  decreed  an   existing   right.    The   original   of   the 

23  certificate  shall  be  sent  to  the  county  clerk  and  recorder 
Z'f  of  the  county  where  the  point  of  diversion  or  place  of  use 
25  is   located   for   recordation.    The  department  shall  keep  a 
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1  copy    of    the   certificate    in       its      office      JH      HeleHa*         AHMt 

2  recordation*         the         clerK         and      recorder      shall       send      the 
t  certificate    to   the   person   to    whom   the    right    is    decreed* 

4  Section   27*      S«?ction   3-1-lOlt    MCA»    IS   ajhiehded   to      IreStdt 

5  "3-1-101.       the         several       courts      of      this      state.       The 

6  following   arc    courts    of    justice   of    this   state: 

t  (1)       the    court    of    impeachment*    which    Is    the    iteHatfei 

8  (2)       the    supreme    court; 

9  (3)      the    district   courts! 

10  X4J ti3fi_ki5tej:_c2uj:tai 

11  f^tXJU.      the   justices*    courts; 

12  t^ii.6J.      the   city    courts    and    such    other    inferior      courts 

13  as    the    legislature   iticiy    establistj    in    any    incorporated   city   of 

14  to»t»rt»» 

it>  Section    2ti«      Section      3-l-10£»    MCAt     is    amended   to    reatJi 

16  "3-1-102.      courts   of    record.    The   court   of      i  mpeachmentli 

17  the      supreme      court*       the   district   courts*    tt]fi_Matfii:_tfliU:iLS± 
16  and   the    municipal    courts    are    courts    of    record*" 

19  Section   <!9*      Section   3-1-1001*    MCA*    is   amendetj   td   redds 

20  "3-1-1001.      Creation*      composition*      and      functi6n        cf 

21  commission.      A      judicial    domination   corrmission    for    the    state 
2Z  of    Montana    is    created*         Its      function      is      to      provide      the 

23  governor      with      a      list   of    candidates    for    nomination    to    filt 

24  any    vacancy    on    the    supreme    courti   Of    any    district    cOuf'tl ict 

2^  A — najLfiL-CQUrL    of    the    state    of    Montana.    The    coirmissiort    shall 
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I  be  composed  of  seven  members  as  follows: 

t  (1)   four   lay   members   who  are      neither   judges   nor 

?  attorneyst   active   or   retired*   who   reside   in   different 

4  geographical  areas   of   the   state*   and   each   cf   whom   is 

5  representative    of    a   different   industryt   ousiness*   or 

6  orofessiont  whether  actively   so   engaged   or   retired*   who 

7  shall  be  appointed  by  the  governor; 

8  (2)   two   attorneys  actively  engaged  in  the  practice  of 

9  law*  one  from  each   congressional   district*   who   shall   be 

10  appointed  by  the  supreme  court; 

11  (3)   one   district  judge  elected  by  the  district  judges 

12  under  an  elective  procedure  initiated  and  conducted   by   the 

13  supreme   court   and   certified  to  such  election  by  the  chief 

14  justice   of   the   supreme   court.    The   election   shall   be 

15  considered  an  appointment  for  the  purposes  of  this  part." 

16  Section  30.   Section  3-1-1010*  MCA*  is  amended  to  read: 

17  "3-1-1010.   List   submitteo  to  governor.  The  commission 
10  shall  ireet  forthwith  after  a  vacancy  occurs  on   the   supreme 

19  courtjL   •or   ^  district  court*  or  a  water  coupt  and  submit  to 

20  the  governor  within  30  days  from  the  date  of  the   vacancy   a 

21  list  of  not  less  than  three  or  more  than  five  persons." 

22  Section  31.   Section  19-5-301*  MCA»  is  amended  to  read: 

23  "19-5-301.   Membership.   (I)  A  judge  or  justice  who  was 

24  a  member  of  the  PERS  prior  to  March  2*  1967*   rray   elect   to 

25  remain   under  that  system  by  notifying  the  public  employees* 
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I  retlreirert    board    in    writing    of    the      election      on      br      befdi^fe 

i  October    !♦    1S)67. 

3  {Z)       Every      other      judge      of      a      district      fOUft*    w^tcf 

4  Cgurtf    or    justice    of    the    suprerre   court    must    be    a      jneitiber      of 

5  the   Montana    judges'    retirement    system*" 

6  Section    id.      Section    19-t)-'t0^f    MCAt     is    amended    to    read* 

7  "19-3—^0^.      Contributions      by      the      state*    The    Siate   6f 

8  Hontand    shall    contribute   montnly    to    the    fund    a    sum   ecjual       tO 

9  655      of      the    salary    o(    each    member.    In    additiont    the   clerk    ctf 

10  each   district   court    shall    transmit    60*   of    the    fees   tblt^Cted 

11  under    Zb~l-201    to    the    statet    which    shall       first      deposit      Jtt 

12  the      fund      an      amount      equu  1       to   4^0^   of    the   salaries   paid   td 

13  district  judges*  water  ju<jggst  and  supreme  Ctiirt  jUitit^i 
l^  who  are  covered  by  the  judges'  retirement  system  and  then 
IS  deposit   the   balance    in    the    state    general    fund*    The   clerk      Of 

14  the  supreme  court  shall  pay  one-fourth  of  tfte  f^es  tdil^Cikd 
n  under  3—2-^03  to  the  public  employees'  retirement  divisJert 
la  of    the    depart'ftent   of    administration    to  be      credited      to      the 

19  fund." 

20  Section    33.      Section   Hb-Z-lOZt    MCA#     is    amended   tfi   feadi 

21  **ft5-2-102*  Definitions*  Unless  the  context  require* 
Zit  otirterwise*    in    this    chapter    the    following    definitions      appty* 

23  (1)      "Appropriate"         means         to        c»»vert»       imp&ufiOf      €t 

24  v«it^KJraw    (»n<:>udif>q    cy    stock    for    stock    water)f    a   quan>tHt      &i 

25  water       or»       in    the    case    of    a    )>uolrc    aqencyt    to    re^et>49    ^at^t 
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1  in  accordance  with  8b-i;-3l6. 

2  (2)   "Bencficidl  use"  means  a   use   of   water   for   the 

3  benefit  of  the  appropr i ator t  other  persons*  or  the  public* 
A  including  but  not  liir.ited  to  agricultural   (including   stock 

5  water)*  domestic*  fish  and  wildlife*  industrial*  irrigation* 

6  irining*   municipal*   ;jower*  and  recreational  uses.   A  use  of 

7  water  for  slurry  to  export  coal  from  Montana  is  not  a 
y  beneficial  use*  Slurry  is  a  mixture  of  water  and  insoluble 
9  matter* 

10  (3)   "Board"  merjns  the  board  of  natural   resources   and 

11  conservation  provided  for  in  2-1^-3302. 

12  (4)   "Certificate"   means   th«   a   certificate  of  water 

13  right  issued  by  the  department  ondei'--6^-^-£i-9T--sabseetTons 

15  (5)   "Declaration"   means  the  decaration  cf  an  existing 

16  right  filed  with  the  department  under   65-2-^06   sectioq fij. 

17  £iid&i^_ii^2x_LdttS-fll_i2U- 

13  (6)   "Department"    means   the   department   of   natural 

19  resources  ana  conservation  provided  for  in  Title  2*   chapter 

^0  15*  part  33. 

iLl  (7)   "txisting  right"  means  a  right  to  the  use  of  water 

ZZ  which   would   be  protectea  under  the  law  as  it  existed  pricr 

Zi  to   July  1*  1973. 

24  (8)   "Groundwater"  m-jans  any   water   beneath   the   land 

25  surface   or  oeneath  the  bed  of  a  stream*  lake*  reservoir*  or 
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1  oth«r  body  of  surface  water»  and  which  is  not  a  part  of  that 

i  surface  water. 

i  (9)   ••Permit"  means  the  permit  to  appropriate  Issued  by 

%  the  flepartnient  under  8b-^-301  throuqh  85-2-303  and   85-2-306 

$  tnrouqh  b5-2-3l4« 

i  (IG)  "Pferson"   means    an    individualf    association^ 

T  partnership*    cor-porat  loh»     state     aqency*     jafalltlcal 

h  suhd  i  vi  s  ion»  the  United  Stat<js  or  any  aqency  thereoft  or  any 

♦  other  entity. 

10  (II)  "Political     subdivision*'    means    ahy   cbUhtyt 

li  incorporated  city  or  townt  public  corporationt   or   district 

If  created   pursuant   to   state  law  or  other  public  body  of  the 

it  state  empowered  to   eppropriate   water   but   not   a   private 

,1%  corporationt  association?  or  ^roup* 

i^  (12)  "Vlaste'^   means   the   unreasonable   loss   of   watef 

Ifc  thrbuqh   the    desiqn    or    neojligent    operation    of    ah 

It  appropriation    or    water    distribution   facility  or      the 

li  application  of  water  to  anything  but  a  beneficial  use* 

19  (13)  '•Water ••  fUeans  all  water  of  the  state*  iurfatt.      and 

m  subsurface*    regardless   of   its   character   or   Banner   of 

tl  occurrence*  including  yeothertnal  water  and   diffuse   surface 

ii  water. 

2J  (!<►)  ••Well"   means  any  artificial  opening  or  excavation 

<%  in  the  ground*  however  made*  oy  which  groundwater  is   sought 

a  of   can   be  obtained  or  through  which  it  flows  urd«i^  Hatitir&i 

-24- 


LC  009A/01 


1  pressures  or  is  artificially  withdrawn." 

2  Section  34.   Section  J5-<?-ll2»  MCA»  is  amended  to  read: 

3  "85-2-112.   Department  duties.  The  department  shall: 
^  (1)   enforce  and   ad.ninister   this   chapter   and   rules 

5  adopted  by  the  board  under  Ub-2-Hi; 

6  (2)   prescribe   prociadurest  forms*  and  requirements  for 

7  appl icationst  permitSf  certificates*  declarations*  and 
a  proceedings  under  this  chapter  and  prescribe  the  information 
9  to   be   contained   in  any  application*  declaration*  or  other 

10  document  to  be  filed  with  the  department  under  this  chapter; 

11  (3)   estdbl i  sh   and   keep   in   its   Helena    office    a 

12  centralized  ULOSiOl ij^SiiiOJ a± lilJ fijiiiiiog £ifillt.i_  dDSl_d 

13  public  record  of  permits*  certificates*  declarations*  claims 
1^  of  ex  istintf  r  ightSf  applications*  and  other  documents   filed 

15  in  its  office  under  this  chapter; 

16  (A)   cooperate   with*   assist*   advise*   ana  coordinate 

17  plans  ano  activities  with   the   federal*   state*   and   local 
Ifl  agencies  in  matters  relating  to  this  chapter; 

19  (5)   upon    request  by      any   person*   cooperate   with* 

20  assist*  and  advise  that   person   in   matters   pertaining   to 

t 

I 

■-        21  measuring   water   or  filinq  declarations  with  tne  department 

22  QL.  ClalgI&-fli-S&istiny-riflQ.ta-kti.Lh-d-Mdte.£-CflU£.t   under   this 

23  chapter." 

24  Section  35.   Section  85-2-113*  KCA*  is  amenoed  to  read: 

25  "85-2-113.       Bocjra      powers    and    duties.    (1)    The   board   may 
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i  prescribe  fees  or  service  charges   for   ^ny   public   §e^vice 

2  rendered   by   the   department   under  this  chapter*  including 

3  fees  for  the  filing  of  applications  or  for  the   issuance   of 

4  permits   and   certificates.   There   shaH  be  no  fees  for  the 

5  filing  of  declarations   or   for   ac^ d&tlCO tdkeE iiy iJ3fi 

e        sl&u^Ltja&iit. di thfi £i:ausii at & wfltsr qqul1-ql-Lql  the 

1*  issuance  of  certificates  of  existing  rights. 

d  (<it)       1  he  board  may  adopt  rules  necessary   to   impleireht 

9  and   carry   out  the  purposes  and  provisions  of  this  chapter. 

Id  These  rules  may  include  but  are  not  liir.ited  to  rules  to: 

li  (a)   govern  the  issuance  and  terms  of   interim   permits 

i£  authorizing   an   applicant   for   a  regular  permit  under  this 

13  chapter  to  begin  appropriating   water   immediatelyt   })ending 

14  final    approval    or    denial   by   the   department   of   the 

15  application  for  a  regular  permit; 

16  (b)   require  the  owner   or   operator   of   appropriation 

17  facilities   to  install  and  maintain  suitable  controlling  and 

18  measuring  devices; 

l*?  (c)   require  tlie  owner   or   operator   of   appropriation 

20  facilities   to   report   to   the   departnienL   the  readings  of 

21  measuring   devices   r3t   reasonable   intervals   and   to   file 

22  reports  on  appropriations;  and 

23  (d)   regulate   tne   construction*   use*   and  sealing  of 

24  wells  to  previint  the  waste*  contamination*  oi'   pollution   of 

25  groundwater* 
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I  perspns   interested   in  t|ie  appropr  •  at  iop  cr  d  i  s^r  ibpt  i  on  cf 

i  the  water* 

4  (3)   The  department  may  al  Sio  direct  "ts  OWO  attofney  of 

ir  reqqest  ^he  attorney  yeneral  or  county  attorney  to  Orinq 
^MJt  tq  enjoin  such  wasttif  imlav^tM)  psPf  or  i  nterfef  ence*" 
f^  Section  3/,   Section  d6-^-40l,  MCAf  is  amended  to  read; 

I  "^5-2-^01.   Priority,  (1)  As  between  appropr i ator s»  the 

8  fir^t   in   time   is   the   f^rst   in   riqhtt    Priority    of 

9  appropriation  does  not  include  the  right  to  prevent  changes 
\iA  by  later  appropr  i  ator  s  in  tht  condition  of  water  occurrencet 
\\  such  as  the  increase  or  decrease  of  streamflow  or  the 
Xi  lowering  of  a  water  table*  artesian  pressure?  or  water 
\i  level t  if  the  prior  appropr iator  can  reasonably  exercise  his 

15  wat^r  right  under  the  chanoea  conditions* 

15»  {^)   Priority  of  appropriation  made  under  this   chapter 

16  dates  from  the  f  i  1  i  n.j  of  an  application  for  a  permit  with 
l'(  the  departaientt  except  as  otherwise  provided  in  8^-2-301 
id  through  Q5-2-303,  85-2-30c»»  tt5-2-31U(3)t  and  8i-2-3U« 

\^  (3)   Priority  of  appropriation  perfected  before  July  1% 

20  l^Tit   shall   be   deter.nined  as  provided  in  8*-?-^et-%hroti<;h 

?^         Section  38»   Section  ttt>-2-405,  rtCA*  is  amended  to  read: 

23  "85-2-<»OS>»   Procedure    for    declaring    appropriation 

24  rights  abandoned,  (1)  -^hen  the  depart^'ent  has  reasott  to 
db  believe   that   an   appropr  i  3tor   may   have    abanuone^t    his 
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1  (3)   fhe   board   shall   adopt   rules   providing  for  and 

2  governing  temporary  emergency  appropriations*  without   prior 

3  application   for   a   permit*   necessary   to  protect  lives  or 

4  property." 

5  Section  36.   Section  83-2-114*  MCAt  is  amended  to  reads 

6  "85-2-114.   Prevention  of  waste.  (1)  If  the   department 

7  ascertains*   by   3  means  reasonably  considered  sufficient  by 

8  itf  that  a  person  is  wasting  water*  using  water   unlawfully* 

9  or   preventing   water  from  moving  to  another  person  having  a 

10  prior  right  to  use  the  sarne*  it  may      petition   the   «J-i-»tf+e-t 

11  court    superv  i  sing tiie diSttlCUtiSD SLL a^ter_  ^monq 

12  ^uBi:i2Ui:idifljLs_f£flm_ih£_ifiiii:t£  to: 

13  (a)   regulate  the  controlling  works  of  an  appropriation 

14  as  may  be  necessary  to  prevent  the  wasting  or   unlawful   use 
13  of  water  or  to  secure  water  to  a  person  having  a  prior  right 

16  to  its  use;  or 

17  (b)   order   the   person   wasting*   unlawfully  using*  or 
1«  interfering  with  another's  rightful   use   of   the   water   to 

19  cease  and  desist  from  doin-)  so  and  to  take  such  steps  as  may 

20  be    necessary    to   remedy   the   waste*   unlawful   use*   or 

21  interference. 

az  (2)   The  department  mciy  attach  to  the  controlling  works 

23  a  written  notice*  properly  dated  and  signed*   setting   forth 

24  the   fact   tnat   the   controlling   works   have  been  properly 
23  regulated  by  it*  which  notice  shall  be  legal  notice   to   all 
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1  appropriation    right    under    83-2-404    or   when   another 

2  appropriator  in  the  opinion  of  the  department  files  a   valid 
i  claim   that  he  has  bt>en  or  will  be  injured  by  the  resumption 

4  of  use  of   an   appropriation   rignt   alleged   to   have   been 

5  abandonedf   the  department  shall  petition  the  district  court 

6  wh-i-ch-^«*ei'm-i'ned-the-«?>ff»t-i-ng-rrgh*»--i'n-the-sobrce   fgr  _the 

'         £Quntx tttisLsiu tiie iiiM£ii.i±Qn — ot alatg c£ — uis     of     the 

6  appropriation  in  question  i  s  ] oca  tea  to  hold   a   hearing   to 

9  determine    whether    the    appropriation    right   has   been 

10  abandoned*  Proceedings  unuer  this  section  shall  be  conducted 

11  in  accordance  with  the  Montana  Rules  of  Civil  Procedure*  and 

12  appeal  shall  be  taken  in  accordance  with  the   Montana   Rules 

13  of  Appellate  Civil  Procedure* 

14  (2)   At   the   hearing*   the  burden  of  proof  shall  be  on 

15  the  department  whicii  must  establish  by   a   preponderance   of 

16  the  evidence  that  the  appropriation  has  been  abandoned  under 
n  85-2-404, 

la  <3)   The   determination   of  the  court  shall  be  appended 

19  to  the  final  decree*  Tne  department  shall  keep  a  copy  of  the 

20  determination  in  it.s  office  m  Helena*" 

21  Section  39*   Section  6t»-2-406f  MCAt  is  amended  to  read: 

22  "65-2-406.   Brs^r-rct-eottf* — sopervr^+en   liUC££Jti5iir   of 

23  water   distribution*  (1>  1  he  district  courts  shall  supervise 

24  the  distribution  of   water   among   all   appropr i ators*   This 

25  supervisory   authority  includes  the  supervision  of  all  water 
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1  coiTrrii  ss  ioners    appointed    prior    or    subsequent    to    July    It    1973. 

2  The    supervision    shall    be      'governed      by      the      principle      that 

3  first       in      t  i  ire       is       first       in    riyht*    A    djstrjct    court    sh^l  1 

4  r£liiiiWii50_siiusryiiiijiQ_Qf_Mjataj:_£lLaiLi:ittuiicQ hhso ^a^-Wiilfix 

»  £QiiJli_aiiiUDe5_j:siaiinSJJiiii_tX_tflJl-iUCti_S:iJi;e£^liQDA 

6  [Z)      When      a   water    distribution    controversy   arises    upon 

t  a    Source   of    water    in    which   existing      rights      have      not      been 

8  determined      according    to   6f»-?-i?et-*hreH«ih-8*-2-aiQ    part    Z    of 

9  thi  s,  chapter*    any    party    to    the   controversy    may    petition      the 

10  d-rst^fet      water      court      for      relief.    Tl^e-<!lep)«f*«ieh«-sh«4-1--b« 

1 1  servfed- w-t- th-pr  oeess -i-fl-any -pr«e«e<4-i-no -Mrtder-t  hi- s--^Hb4eet  fen 

12  «nd — sha++T — w-f  th-rn-n-r«o»onab4-e—fc-i-we -thereof  fcerT-nofc+f  7- tt^e 

13  cotjl'4: — wfieth^f--** — -t-ntend*-— fn — ■i-t's--dT^ef  e*'-i-<»nT--wf*h+n — « 
}A  r«esttnafe4e — t-rmeT-to-beg-i-n-pP-oe«edrng9-to-determ-i-fle-er-fnt+fi<q 

15  r-fghts-fn-fehe-sottfceT— t-«-aceordane« — wrth — part — t! — of--th-f« 

16  «hep%er« — ■fh«--^«par%jnertt — may^--+f— ■i-t-<J€<:++iS«*-%e-e6l»n»iertee 
If  proe*ed-i-ng^-to-defeerm-t-ne — en-i-'st-i-nrj — r+ght*  —  fn--the--««are«T 
i3  i-nteirvene — as — a-party--i-n-th*--pr«€eed-t-ng»    The    d-i-str-i-et   court 

19  from  which   relief    is    sou<jht   tttay      qlTfint      such      ihjuhctlVe     or 

20  other       relief    which    is    necessary    and    appropriatp    tc    preserve 

21  property  rights  or  the  st.Jtus  quo  ponding  the  departlrent"** 
Zi  ii^e-t9-¥9n — wh«ther-to- deter  ffiftie-eK-t-'St-fng-r-fghts-iT-the-^soTjrc* 

23  or-the-«*epart)«ent*-s-rtec-i-5fon-to--i-n*er*ene-es-a-partyT-8-s-the 

24  ea«e-f«ay-be«-ff -the-««'part«ent-dae9-not-proeeed-te-obte-i-n--« 

25  deterffl-fnat-i-on — 0+ — e^fst-fn-^-rfght'ST-the-df  9trret-eeart-sha+4 
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i  setfc4e-o«+7-th»?-eontrover*y-be*ween-the-part4e'S  i  ssuance   pf 

3  (3)   A   controversy  Detween  appropr  I  ator  s  froir  a  source 

4  which  has  been  the  subject  of   <i   general   deterir  i  nat  i  on   of 

5  existing   rights   under   «*-i*-«*et-*hrott«5h-65-2-*49  part  2  of 

6  ■this  chapter  shall  be  settled  by  the   district   court   wh-feh 

7  4s»tie€l-fehe-fTna1--dceree  for  ^  county  in  which  a  diversion  cr 

6     ci5££ Sll — ui£ — SfiUJEiDfi t2 the  CQQt rpversy  .  i  s  l_occ?j^ed.  The 

9  order  of  the  district  court  settling  th<j  controversy  may  not 

10  alter  the  existing  rights  and  priorities  established  in   the 

11  final   decree.   In   cases   involving   permits   issued  by  the 

12  departmentf  the  court  nr.ay  not  amend   the   respective   rights 

13  established  in  the  permits  or  alter  any  terms  of  the  permits 
1^  unless  the  permits  are    inconsistent  or  interfere  with  rights 

15  and   priorities   established   in  the  final  decree.  The  order 

16  settling  the  controversy  shall   be   appended   to   the   final 

17  decree*   and   a  copy  shall  be  filed  with  the  department*  The 

18  departirert  shall  oe  served  with  process   in   any   proceeding 

19  under   this   subsectiont   and   the   department   nrayt   in  its 

20  discretion*  intervene  in  the  proceeding." 

21  Section  40.   Codification.  (1)  Sections  1  through  9  and 

22  section  11  of  this  act  are    intended  to   be   cooified   as   an 
Z3  integral   part   of   Jitle  3*  and  the  provisions  contained  in 

24  Title  3  apply  to  this  act. 

25  (2)   Sections  li    through  26  are    intended  to  be  codified 
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I  as  4h      JHteqtrsi   part  of   Title  89»   chapter  2»  ahd   the 

i  provisions   contained   in  Title  85f  chapter  it    apply  to  this 

3  act« 

4  (3)  if  the  provlslohs  of  thii  act  airl!  fiot  coclfleo  as 
9  stated  above*  the  code  commissioner  shall  add  to  the  «CA»  if 
6  necessary*  statutory  lanyucitje  to  convey  th*  intent  of  this 
t  ^ectloR* 

6  Section  41.   Repealer.    Sections    85-2-^0l     through 

9  85-2-210#  MCAt  are  repealed* 
10  Section  42.   Effective   datei   Settlbfis  8*  9»  ahd  10  of 

ii  this  act  are  effective  upon  passage  and  approval* 
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